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CHANGE OF SOVEREIGNTY AND PRIVATE OWNERSHIP 

OF LAND 

I. THEORIES AND METHOD OF TREATMENT 

Perhaps no part of international law gives rise to more uncertainty 
and disagreement than the law which determines the resulting rights 
and duties of states and individuals upon a change of sovereignty, — 
the so-called law of succession. One group of writers holds that the 
new sovereign succeeds to all the rights and obligations of the former 
sovereign with respect to the territory ceded. The new sovereign, it 
is said, like the Roman heir, is "universal successor" to the obligations 
as well as to the rights of the former sovereign. Grotius suggests the 
analogy of the Roman heir when he says: "Heredis personam, quoad 
dominii tarn publici quam privati continuationem, pro eadem censeri 
cum defuncti persona, certi est juris" (Book II, Chap. IX, sec. 12). 
Again, he says: "Potest imperium victoria acquiri, ut est in rege alio 
imperante, et tunc in ejus jus succeditur" (Book III, Chap. VIII, 
sec. 2). This analogy, suggested by Grotius when international law was 
in the making, has had a remarkably strong influence upon the develop- 
ment of the rules of international law governing a change of sover- 
eignty. Many writers of authority, following in the footsteps of Grotius, 
have laid it down that the new sovereign succeeds to all the obliga- 
tions as well as to the rights of the former sovereign. 1 

1 Halleck in his International Law (4th ed.), Vol. II, Chap. 34, sec. 27, p. 530, 
says: "Complete conquest, by whatever mode it may be perfected, carries with it 
all the rights of the former government; or, in other words, the conqueror by the 
completion of his conquest, becomes, as it were, the heir and universal successor of 
the defunct or extinguished state." Hall in his International Law (5th ed.), p. 99, 
says: "When a state ceases to exist by absorption in another state, the latter in 
the same way is the inheritor of all local rights, obligations, and property." Speak- 
ing of the case of a territory which has won its independence, he says (p. 92) : " Rights 
possessed in respect of the lost territory, including . . . obligations contracted with 
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Other writers, however, adopting the opposite extreme, declare 
that the new sovereign succeeds to none of the obligations resting upon 
the former sovereign. For instance, Keith, who made an exhaustive 
examination of the subject of succession as laid down in treaties, by 
text-writers, and in current practice, says: 

It is submitted that cession, in itself, creates only a singular succes- 
sion, that is a succession to rights and not to liabilities. ... In any 
case in which the terms of the contract are not explicit the principle 
on which the question should be judged is that of a succession to rights 
and not to liabilities. Such a succession is really merely a substitution 
without any continuity. ... It is submitted that the true doctrine 
of international law with regard to the annexation of states is that the 
annexing Power seizes all the rights in the country and its material 
resources, but it does not succeed to the obligations of the conquered 
government nor to such rights as were personal to that government. 2 

Between these two extremes of succession to all obligations, and 
succession to no obligations, there are adherents of almost every con- 
ceivable theory. But if the theorists and text-writers are irrecon- 
cilable in the various and diverse shades of opinion expressed, the 
practices of states are if possible even more so. 

The subject of succession covers such widely differing phases, and 
these are dependent upon such diverse considerations and principles, 

reference to it alone, and property which is within it, and has therefore a local char- 
acter, transfer themselves to the new state person." To the same effect Rivier in 
his Principes du Droit des Gens, Vol. I, p. 70, says: " Le successeur continue la 
personality 6conomique et fiscale de l'fitat supprim6, avec ses avantages et ses 
charges, sp^cialement avec celle de la dette publique, en conformity des regies con- 
nues: 'Bona non intelliguntur nisi deducto aere alieno' et 'Res transit cum suo 
onere.' " F. de Martens in his Traite de Droit International (translation by Leo), 
Vol. I, sec. 67, p. 368, says; "Les consequences juridiques de l'absorption d'un 
fitat par un autre fitat rappellent les relations qui naissent entre particuliers a 
l'occasion de l'ouverture d'une succession. L'fitat qui s'est annexe' le territoire d'un 
autre pays prend la place du, d^funt' et lui succ&de completement comme personne 
juridique. II herite de ses droits et de ses obligations." To the same effect are 
Despagnet, Droit International Public, No. 90; Bluntschli, Droit International, 
sec. 54; Heffter, Le Droit International, sec. 25, and many others. 

2 Keith, Theory of State Succession, pp. 5, 6. Compare Appleton, Des effets 
des annexions de territoires; Gabba, Questioni di diritto civile; and Gidel, Des effets 
de I'annexion sur les concessions. 
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that nothing but confusion can result from the not uncommon method 
of treating them all as one homogeneous mass to be forced within 
the confines of a single rule. The general subject, it is submitted, 
should be divided under the different principles involved, and each 
one of these developed separately. One great branch falls under the 
general principle that change of sovereignty shall work no inter- 
ference with private property rights. This principle has been well 
established by innumerable court decisions. It was first evolved to 
express the idea that a succession to another state's imperium involved 
no succession to the dominium of privately owned property. From 
its form as first laid down, the rule has been much extended and broad- 
ened; so that today it contains the further idea that all individual 
rights which constitute "property" shall be protected from confisca- 
tion through mere cession. In cases arising under this principle any 
distinction between "universal" and "partial" succession, or between 
cession and conquest, would seem useless and immaterial, productive 
of unnecessary confusion and complexity, and indefensible in theory. 3 
In this branch of the subject, strictly speaking, there is no question 
of true succession at all; there is no stepping into the shoes of one 
nation by another, no question of a receiving state succeeding to the 
obligations and rights of a ceding state. It is simply a question, often 
attended with considerable difficulty, of the application of the rule 
that upon the event of cession private property shall not be confiscated. 
Under this branch of the law of succession will fall the discussion 
to which this paper will be confined, 4 of the effect of a change of sover- 
eignty upon private rights in land within the ceded territory. Such a 
discussion will have nothing to do with a second branch which con- 

s For an interesting statement to the effect that any distinction in this branch 
of the law between universal and partial succession, or between cession and conquest 
is indefensible, see an article by Pierre Descamps in 15 Revue Oenerale de Droit 
International Public, pp. 396, 397. Compare also the statement of the Transvaal 
Concessions Commission: "In considering what the attitude of the conqueror 
should be towards such concessions, we were unable to perceive any sound distinc- 
tion between a case where a state acquires part of another state by cession and a 
case where it acquires the whole by annexation." Report of Transvaal Concessions 
Commission, British Parliamentary Papers, 1901, So. Africa, Cd. 623. 

4 A subsequent paper will deal with the effect of a change of sovereignty upon 
concessions and franchises. 



478 THE AMEEICAN JOURNAL OF INTERNATIONAL LAW 

cerns the principle of one state's succeeding by derivative title to 
another state's rights and, perhaps, its obligations, — a principle which 
becomes of prime importance in the consideration of contracts and 
concessions. 5 A third branch of the law of succession concerns the 
effect of a change of sovereignty upon the municipal law of the terri- 
tory ceded. A fourth branch deals with the effect produced upon the 
allegiance of the inhabitants of the territory ceded. Any attempt to 
deal with all these matters under the same general rules and principles 
can not but have the effect which always follows from trying to force 
a diversified subject, complex by its very nature, under too simple 
and too sweeping generalizations. The necessarily inevitable result 
is to exclude from consideration factors which are really material, 
and hence to evolve a law which makes "hard cases." 

In a subject marked by such diversity of theory and practice as is 
succession it is not satisfying to seek the law by examination and quo- 
tation from the writers of text-books and treatises. When the doctors 
disagree, their opinions are not always convincing. Treaties give no 
better indication of the true law; most of them, one must confess, 
result from considerations of present expediency rather than of endur- 
ing principle. With the frank recognition of the hopelessness, there- 
fore, of reconciling essentially irreconcilable theories and practice, it 
has seemed fair to examine, not past international practice and former 
treatises, but the actual cases which have come up for judicial or exec- 
utive decision within a single country, and to construct from these, 
if possible, a consistent body of law upon the particular topic under 
consideration. Such a body of law will, of course, amount to nothing 
more than the conception of international law held by a single state 
and, as such, will not prove what international law is. Yet at least 
it will serve to shed light upon a much confused subject and will help 
to bring out important and interesting distinctions; and if the law 

5 It would, indeed, be possible to crowd land cases also under this second prin- 
ciple by viewing the state's duty of respecting private dominium and protecting 
individual owners in their rights of ownership as an obligation incident to the im- 
perium of the ceding state to which the receiving state succeeds. But, it is submitted, 
the land cases can be considered with far greater clearness under the general principle 
first suggested; nothing can be gained by a view that seems at once awkward and 
artificial, as well as needlessly involved. 
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thus arrived at by induction from actual cases proves not inconsistent 
with the law of other leading countries, it may go far toward point- 
ing out actual international law. 6 

II. THE GENERAL RULE 

The principle that cession works no impairment of private prop- 
erty rights has nowhere been more clearly enunciated than in the 
United States. It has been again and again reiterated by innumer- 
able court decisions, by frequent treaty provisions, by many official 
rulings and public declarations. The questions which must be settled 
under this branch of the subject are twofold, i.e.: (1) Had the claim- 
ant at the time of cession or conquest a judicially enforceable interest? 
(2) Does the interest in question constitute "property"? 

In frequent adjudications upon land claims in ceded territory the 
United States is peculiarly rich. Most of these naturally involve only 
the first of the two foregoing questions; if the claimant can establish 
that he held before the cession a judicially enforceable interest in land, 
there is usually little question but that such an interest constitutes 
"property." 

The classic case which has been quoted and followed universally 
until it has become a famous landmark in this part of the law is United 
States v. Percheman, 7 Peters 51, decided in the United States Supreme 
Court by Chief Justice Marshall in 1833. In that case the plaintiff 
claimed 2000 acres of land in Florida under a grant made by the Spanish 
Governor in 1815 while Florida was still under Spanish dominion. 
After the cession of Florida by Spain to the United States in 1819, the 
plaintiff's claim to the tract of land was rejected by the United States 
commissioners appointed to settle land claims in the territory of Florida. 
The plaintiff thereupon appealed to the United States courts; and 
Chief Justice Marshall, in deciding in favor of the plaintiff, laid down 
the law upon this subject in classic passages which have been quoted 
by courts and text-writers ever since. 

• The law of the United States has been selected for this examination, partly 
because United States decisions of themselves carry influence, but chiefly because 
it contains more precedents and decisions upon the subject than the law of any 
other country. 
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It is very unusual even in cases of conquest, for the conqueror to do 
more than to displace the sovereign and assume dominion over the 
country. The modern usage of nations, which has become law, would 
be violated; that sense of justice and of right which is acknowledged 
and felt by the whole civilized world would be outraged, if private 
property should be generally confiscated, and private rights annulled. 
The people change their allegiance; their relation to their ancient 
sovereign is dissolved; but their relations to each other, and their 
rights of property, remain undisturbed. If this be the modern rule 
even in cases of conquest, who can doubt its application to the case 
of an amicable cession of territory? Had Florida changed its sovereign 
by an act containing no stipulation respecting the property of indi- 
viduals, the right of property in all those who became subjects or 
citizens of the new government would have been unaffected by the 
change. It would have remained the same as under the ancient sover- 
eign. ... A cession of territory is never understood to be a cession 
of the property belonging to its inhabitants. . . . The cession of a 
territory by its name from one sovereign to another . . . would be 
necessarily understood to pass the sovereignty only, and not to inter- 
fere with private property. 7 

The rule as laid down in United States v. Percheman was merely 
the restatement of an already well settled doctrine, which had pre- 
viously been announced by the United States Supreme Court on 
several occasions. 8 It was approved and followed in a long list of 

7 The same rule was expressed in the case of Mitchel v. United States (1835), 
9 Peters 711, at 733, where the court laid down as definitely settled and established 
by the United States Supreme Court " that by the law of nations, the inhabitants, 
citizens or subjects of a conquered or ceded country, territory or province, retain 
all the rights of property which have not been taken from them by the orders of 
the conqueror, or the laws of the sovereign who acquires it by cession. . . . That a 
treaty of cession was a deed or grant by one sovereign to another, which transferred 
nothing to which he had no right of property, and only such right as he owned and 
could convey to the grantee." In Leitensdorfer v. Webb (1857), 20 Howard 176, 
the court said: "This is the principle of the law of nations, as expounded by the 
highest authorities. In the case of the Fama, in the 5th of Robinson's Rep. p. 106, 
Sir William Scott declares it to be ' the settled principle of the law of nations, that 
the inhabitants of a conquered territory change their allegiance, and their relation 
to their former sovereign is dissolved; but their relations to each other, and their 
rights of property not taken from them by the orders of the conqueror, remain 
undisturbed.' So, too, it is laid down by Vattel, book 3d, cap. 13, sec. 200, that 
' the conqueror lays his hands on the possessions of the state, whilst private persons 
are permitted to retain theirs; they suffer but indirectly by the war, and to them the 
result is, that they only change masters.' " 

8 See, for instance, Mutual Assurance Soc. v. Watts (1816), 1 Wheaton 279. 
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cases, and stands today as an authoritative principle unquestioned by 
the courts. 9 

The same principle has been adhered to by the United States in 
its treaty provisions no less uniformly than in its court decisions; 10 
and the treaty provisions embodying this rule have uniformly been 
held to be merely declaratory of international law. "In the treaty by 
which Louisiana was acquired," said Chief Justice Marshall, "the 
United States stipulated that the inhabitants of the ceded territory 
should be protected in the free enjoyment of their property. The 
United States, as a just nation, regard this stipulation as the avowal 
of a principle which would have been held equally sacred, though it 
had not been inserted in the contract." u 

9 Some of the cases citing and following the rule of the Percheman case are: 
Delassus v. United States, 9 Peters 117, 188; Strother v. Lucas, 12 Peters 410; 
Pollard v. Kibbe, 14 Peters 375; United States v. Hanson, 16 Peters 196; United 
States v. Clarke, 16 Peters 232 ; United States v. Acosta, 1 Howard 24; United 
States v. Power, 11 Howard 570; Jones v. McMasters, 20 Howard 20; Leitensdorfer v. 
Webb, 20 Howard 177; United States v. Anguisola, 1 Wall. 352; Langdeau v. Hanes, 
21 Wall. 527; Airhart v. Massieu, 98 U. S. 496; Coffee v. Groover, 123 U. S. 10; 
More v. Steinbach, 127 U. S. 70; Knight v. United States Land Ass'n., 142 U. S. 
184; United States v. Chaves, 159 U. S. 457; Cessna v. United States, 169 U. S. 165; 
Ely's Adm. v. United States, 171 U. S. 220, 223; Ainsa v. N. M. & A. R. R., 175 
U. S. 79; The John II Estate v. Brown, 235 U. S. 349; Coburn v. United States, 75 
Fed. 528 (Cal.); Smyth v. New Orleans Canal & Banking Co., 93 Fed. 921; In re 
Chavey, 149 Fed. 75; Hall v. Root, 19 Ala. 386; Reynolds v. West, 1 Cal. 326; 
Vanderslice v. Hanks, 3 Cal. 38; Ferris v. Coover, 10 Cal. 619; Teschemacher v. 
Thompson, 18 Cal. 22; Leese v. Clark, 20 Cal. 421; Minturn v. Brower, 20 Cal. 
660, 662; MaGee v. Doe, 9 Fla. 392, 395; May v. Specht, 1 Mich. 189; Sanborn v. 
Vance, 69 Mich. 226; Roussin v. Parks, 8 Mo. 539; Charlotte v. Chouteau, 25 
Mo. 479; United States v. Lucero, 1 N. M. 429, 447; Claves v. Whitney, 4 N. M. 
181; Catron v. Laughlin, 11 N. M. 630; Hardy v. De Leon, 5 Tex. 234; Corrigan v. 
State, 42 Texas Civ. 178. 

10 The following important treaties made by the United States all contain 
provisions based on this same general rule: Treaty of peace with Great Britain 
(1783), Arts. V and VI; Treaty with France for cession of Louisiana (1803), Art. 
Ill; Treaty with Spain for cession of Florida (1819), Art. VIII; Treaty of Guada- 
lupe Hidalgo with Mexico (1848), Art. VIII; Gadsden Treaty with Mexico (1848), 
Arts. V and VI; Treaty with Russia for cession of Alaska (1867), Art. Ill; Treaty 
of Paris with Spain (1898), Art. IX. 

11 United States v. Soulard, 4 Peters 511. 

" Independent of treaty stipulation this right [property] would be held sacred. 
. . . The people change their sovereign; their right to property remains unaffected 
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Where there has been a definite vesting of title in the claimant 
before the treaty of cession, the clear and undisputed principle laid 
down in United States v. Percheman and followed by a long unbroken 
course of decisions is compelling. 12 It is often true, however, that 
courts abuse the rule by stating it in the form of such sweeping gener- 
alizations as would include cases that the rule was never designed to 
cover. 13 Often the language used is so extreme as to be actually mis- 
leading; and in view of many such statements and the common expres- 
sion that change of sovereignty does not divest any rights of property 
in individuals whether consummated or inchoate, absolute or con- 
tingent, one must notice certain classes of cases which must be dis- 

by the change." Delassus v. United States, 9 Pet. 117, 133. The cession of 
California to the United States " did not impair the rights of private property. 
They were consecrated by the law of nations." United States v. Moreno, 
1 Wall. 400, 404. 

Similarly, legislative recognitions of the binding force of the international 
law of succession in determining the validity of land titles in ceded territory have 
been accorded by the Congress of the United States. See, for instance, the Act of 
1824, providing for a court trial " to settle and determine the question of the validity 
of title according to the law of nations, the stipulations of any treaty," etc. 
4 Stat. 63, c. 173, section 2. 

For official and diplomatic declarations of the general principle, see 1 Moore's 
Digest, section 99. 

12 Even though the claimant may have had a valid legal title at the time of 
cession, the treaty may of course expressly provide for the recognition of private 
property rights only upon certain conditions; or such property rights may be later 
lost through long disuse or abandonment. See United States v. Repentigny, 5 Wall. 
211. 

13 See, for instance, Strother v. Lucas, 12 Peters 410, 435, where the court laid 
it down that " this court has defined property to be any right, legal or equitable, 
inceptive, inchoate, or perfect, which, before the treaty with France in 1803, or 
with Spain in 1819, had so attached to any piece or tract of land, great or small, 
as to affect the conscience of the former sovereign ' with a trust,' and make him a 
trustee for an individual, according to the law of nations, of the sovereign himself, 
the local usage or custom of the colony or district; according to the principles of 
justice and rules of equity." The court further asserted that "the term 'grant,' 
in a treaty, comprehends not only those which are made in form, but also any con- 
cession, warrant, order, or permission to survey, possess or settle, whether evidenced 
by writing or parol or presumed from possession." A very common statement of 
the rule is found in Hornsby v. United States, 10 Wall. 224, 242, where it was said 
that "by the term 'property,' as applied to lands, all titles are embraced, legal or 
equitable, perfect or imperfect." 
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tinguished from those falling under the general rule. These may be 
roughly divided into the following four groups: (a) inchoate grants, 
i.e., where no legal title has vested; (6) grants on condition; (c) in- 
definite grants; (d) void grants. 

III. INCHOATE GRANTS 

Perhaps the first class of cases gives rise to most difficulty. In 
the early days of the country, when great tracts of the new Louisiana 
territory were being won by pioneer settlers who often had to place 
more reliance upon their muskets than upon legal rules and titles, noth- 
ing was more common than to hold land without recorded legal title. 
The settlers were for the most part too ignorant or too poor to defray 
the court expenses incident to completing their titles; and conse- 
quently the greater part of the new territory was held by mere posses- 
sion without legal title of any kind. To eject or disregard the titles 
of all those who by their toil and daring had given to the land its value 
would have been a mockery of justice; and accordingly the United 
States courts after the cession of Louisiana to the United States found 
little difficulty in confirming such grants where the claimants, or those 
from whom they derived their claims, had been in continuous posses- 
sion of defined tracts of land and only bare legal title was lacking. 14 

14 In Landes v. Perkins, 12 Mo. 238, the court, speaking of land in the city of 
St. Louis which had originally constituted part of the territory of Louisiana, said: 
" It is a matter of history, of which this court will take judicial notice, that, at the 
time of the cession of Louisiana to the United States, in that portion of the territory 
of which this State is composed, nineteen-twentieths of the titles to lands were 
like that involved in this case prior to its confirmation. There were very few com- 
plete grants. Most of the inhabitants were too poor to defray the expenses attending 
the completion of their titles, but they had faith in their government and rested as 
quietly under their inchoate titles as though they had been perfect. As early as 
October, 1804, we find the legislature speaking of freeholders and authorizing ex- 
ecutions against lands and tenements. There being so few complete titles, the leg- 
islatures, in subjecting lands and tenements generally to execution, must have 
contemplated a seizure and sale of those incomplete titles which existed under the 
Spanish Government. At the date of the act above referred to, no titles had been 
confirmed by the United States. An instance is not recollected in which a question 
has been made as to the liability of such titles as Glamorgan's under the Spanish 
Government to sale under execution. It is believed that such titles have been made 
the subject of judicial sales without question ever since the change of government." 
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Had the claimants cared to enter the Spanish or French courts before 
the cession, the courts could not have refused to grant to them perfect 
legal titles; it therefore seemed logical as well as just for the United 
States courts to hold that, after the cession of Louisiana to the United 
States, they held equitable interests in rem which constituted real prop- 
erty rights, and, as such, must be respected by United States courts. 

Essentially the same situation existed in regard to many tracts 
of land granted without the necessary legal formalities or patenting 
of title, by early Spanish or French provincial officials or commanders 
of military posts in return for services rendered or as prizes for their 
favored friends. 15 After the cession of Louisiana to the United States 
had taken place it then became the problem of the United States courts 
— and often a very difficult one — to determine whether such "incom- 
plete" concessions lacked merely a bare legal title or substantial valid- 
ity, — whether or not the claimants could have completed their title 
by right and not by grace. 

The rule, therefore, became well settled that mere absence of legal 
title before cession would not of itself prevent the claimant from assert- 
ing in the courts of the receiving state a judicially enforceable property 
right. But, on the other hand, it is equally clear that mere expecta- 
tions of future interests will not be protected after cession. The ques- 
tion to be ascertained in each case is: Did the claimant hold before the 
cession a judicially enforceable right in rem, i.e., either legal title or 
equitable ownership of a real interest? Although many of the books 
lay it down in loose language that the cession of sovereignty makes no 
alteration in private property, whether the right is vested or contingent 
or merely expectant, yet, it is submitted, mere future expectations and 

16 As Chief Justice Marshall said in Soulard v. United States, 4 Pet. 512: " When 
Louisiana was transferred to the United States, very few titles to lands, in the 
upper part of that province especially, were complete. The practice seems to have 
prevailed, for the deputy-governor, sometimes the commandants of posts, to place 
individuals in possession of small tracts, and to protect that possession, without 
further proceeding. Any intrusion on this possession produced a complaint to the 
immediate supervising officer of the district or post, who inquired into it, and 
adjusted the dispute. The people seem to have remained contented with this 
condition. The colonial government, for some time previous to the cession, appears 
to have been without funds, and to have been in the habit of remunerating services 
with land instead of money. Many of these concessions remained incomplete." 
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many contingent rights will be lost by the change in sovereignty, if 
before the cession no property right or interest in rem has vested in 
the claimant. 16 Where the claimant had already taken the first steps 
for the acquisition of title, for instance, but held no legal title at the 
time of cession, the question would be whether he could of right and 
not by grace, under the municipal law prevailing before the cession, 
have completed his ownership as against the holder of the legal title. 
Of course, since no subject can compel his sovereign to come into court, 
in a case where the claim of ownership is being made against a sover- 
eign state, the claim "of right" must be understood to mean a claim 
which, except for the sovereign's general immunity from suit, could 
be judicially enforced against him. As Chief Justice Marshall said 
in Soulard v. United States, one must "distinguish between claims 
founded on legitimate contracts with those authorized to make them 
on the part of the crown or its immediate agents, and such as were 

16 As to what constitutes a " future expectation," the following words, though 
used in a slightly different connection, are somewhat illuminating: " Dans le domaine 
de l'avenir, a cdiA des interets, on rencontre la sphere des expectatives. L'expectative 
n'est pas un simple interet d'avenir, une perspective a laquelle s'attache une espe- 
rance. Elle ne constitue pas davantage en soi un droit actuellement subsistant. 
Elle consiste a proprement parler dans un avantage qui n'est pas encore un droit 
poss6d£, mais que Ton a l'espoir autorise" de poss^der un jour comme droit. Dans 
l'6tat actuel de mobilisation des biens materiels, tout le monde peut esperer devenir 
riche un jour; c'est la malheureusement une simple perspective, une pure esperance. 
Voici une autre situation. Usant du droit de prescrire, j'ai commence' une prescrip- 
tion. La prescription terminee me donnerait un droit acquis. La prescription 
commencee me donne une expectative. De m&ne la jouissance d'un heritage auquel 
je suis appel6 en ordre de succession est un avantage auquel je puis juridiquement 
pr^tendre sans que j'aie cependant 1'assurance de sa future possession. Le jour ou 
mon espoir fond6 d'obtenir la succession se realisera, j'aurai 1'avantage de poss6der, 
en droit les biens constitutifs de l'heritage. Presentement, j'ai une expectative, 
qu'il ne faut pas d'ailleurs confondre avec un droit subordonn6 a une condition 
suspensive ou resolutoire: car sa realisation ne me rendra nullement proprtetaire 
de l'heritage a partir du jour ou j'ai eu l'expectative. Si le legislateur devait s'arreter 
desarmg devant toutes les expectatives, les lois nouvelles pourraient se trouver, sans 
raison suffisante, paralysers dans d'enormes proportions. C'est pourquoi on admet 
que l'autoritr publique n'est pas life devant les simples expectatives. Seulement, 
lorsque ces expectatives ont un caractSre particulierement grave, on voit souvent 
un sage legislateur prendre transitoirement des mesures diverses pour les menager, 
bien qu'il n'y soit pas rigoureusement tenu." Descamps, La DSfinitum des droits 
acquis, in 15 R. G. D. I. P., 388. 
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entirely dependent on the mere pleasure of those who might be in 
power, — such as might be rejected without giving just cause of impu- 
tation against the faith of those in office." 17 

The cases of United States ». Santa F6, 165 U. S. 675, United States 
v. Sandoval, 167 U. S. 278, and Zia v. United States, 168 U. S. 198, 
decided under the Act of March 3, 1891, 18 are all examples of situa- 
tions where the claimant's interests were of such a contingent or un- 
certain nature that they could not have been judicially enforced in the 
courts of the ceding state at the time of cession. The first case involved 
the claim of the municipality of Santa F6 to the customary four square 
leagues, measured from the center of the plaza of the town, which were 
ordinarily granted to municipalities by Spanish officials, but which 
no records existed to show had been actually granted to the town of 
Santa Fe. The land in question was also claimed in part by other 
Spanish adverse grantees as well as by the United States Government 
which had established a military post within its limits. The second 
case involved an interest of the same character. In each of these 
cases, involving difficult determinations as to the nature of the interest 
concerned, the court came to the conclusion that inasmuch as the 
claim asserted could not have been judicially enforced in the Mexican 
courts at the time of cession, it would not be upheld in the United 
States courts. 19 The case of Zia v. United States, 168 U. S. 198, in- 

17 A legislative statement of what is believed to constitute the true rule of 
international law on this point will be found in the first provision of Sec. 18 of the 
Act of March 3, 1891, setting up a board of land commissioners to pass upon claims 
to land in California by virtue of any Spanish or Mexican grant or concession made 
prior to the acquisition of the territory by the United States. The enactment 
reads as follows: "First. No claim shall be allowed that shall not appear to be 
upon a title lawfully and regularly derived from the Government of Spain or Mexico, 
or from any of the States of the Republic of Mexico having lawful authority to make 
grants of land, and one that if not then complete and perfect at the date of the 
acquisition of the territory by the United States, the claimant would have had a 
lawful right to make perfect had the territory not been acquired by the United 
States, and that the United States are bound, upon the principles of public law, or 
by the provisions of the treaty of cession, to respect and permit to become complete 
and perfect if the same was not at said date already complete and perfect." 

18 For the text of this act, see the preceding note. 

19 In Ainsa v. United States, 161 U. S., 208 at 223, the court said: " But under 
the Act of March 3, 1891, it must appear, in order to the confirmation of a grant 
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volved the claim of the pueblo of Zia to the valley of the Holy Ghost 
Spring in New Mexico, the claimants asserting that from the founding 
of the pueblo they had considered it as their common pasture ground, 
and that they had been granted express permission to pasture their 
cattle therein by the Spanish Governor and Captain General in 1766. 
The United States Supreme Court, however, held that the claimants 
had acquired no more than a revocable license; and since this could 
not be enforced against the Mexican Government prior to the cession 
of the territory to the United States, the claimants held no interest 
which United States courts would recognize. These cases will be 
enough, perhaps, to show that a change of sovereignty does sometimes 
injure contingent interests of property claimants. 

On the other hand, a real property right, even though inchoate or 
merely equitable, will be enforced by the courts of the receiving state. 
The leading case on this point is Delassus v. United States (9 Pet. 117). 
In this case the claimant's father held a concession of land in Upper 
Louisiana granted by the Spanish Government in 1795. At the time 
of the cession of Louisiana to the United States no legal title had passed; 
yet Chief Justice Marshall, who decided the case in the United States 
Supreme Court in 1835, confirmed the plaintiff's title to the land, since, 
as he said, "The concession is unconditional; the land was regularly 
surveyed, and the party put into possession." Everything had been 
done before the date of cession to perfect the claimant's concession, 
which would be binding under the Spanish law; all that was lacking 
was a bare legal title, which the claimant could have demanded from 
the Spanish Government as of right. The United States Supreme 
Court, therefore, held that the plaintiff should not be deprived of 
his property rights by the fact that at the time of cession he held 
no legal title. "No principle is better settled in this country," said 
Chief Justice Marshall, "than that an inchoate title to lands is 
property." 20 

by the Court of Private Land Claims, not only that the title was lawfully and regu> 
larly derived, but that, if the grant were not complete and perfect, the claimant 
could, by right and not by grace, have demanded that it should be made perfect 
by the former government, had the territory not been acquired by the United 
States." 

20 This rule is laid down in many cases. For instance, in Mitchel v. 
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IV. GRANTS ON CONDITION 

The second group of cases comprises those of claims to land held 
under a conditional grant. Here the succeeding government must 
clearly confirm title where the condition has been performed before 
cession; as clearly it may refuse to confirm grants where the time for 
the performance of the condition has expired before the cession, and 
the condition, whether express or implied, has been unperformed. The 
case of most difficulty is where at the time of cession the condition 
has been unperformed but the time allowed for performance has not 
yet expired. If the claimant in that case perform the condition after 
cession, may he then demand a confirmation of title from the new 
sovereign as of right; or may the new sovereign refuse to confirm 
such titles, on the ground that at the time of cession, the claimant's 
interest was a mere contingent expectancy? The true rule of law would 
seem to be that the receiving state should have the right at the time of 
cession to declare that it will not allow under its jurisdiction and law 
the further completion of title by the performance of unfulfilled con- 
ditions, and will therefore grant titles only to such claimants as are at 
the time of cession substantially owners of the interest claimed. Where 
no such declaration is made, however, it would seem that the receiv- 
ing state should be compelled to perfect the titles of claimants who 
have in good faith performed after cession the unfulfilled conditions 
of their grants before the expiration of the time allowed in the 
condition. 

United States, 9 Pet. 711, where the question involved lands granted to the claimants 
by certain Indians and held without legal title, the court at p. 733 says: "But it 
must be remembered, that the Acts of Congress submit these claims to our adjudica- 
tion as a court of equity; and, as often and uniformly construed in its repeated 
decisions, confer the same jurisdiction over imperfect, inchoate and inceptive titles, 
as legal and perfect ones, and require us to decide by the same rules on all claims 
submitted to us, whether legal or equitable. Whether, therefore, the title in the 
present case partakes of the one character or the other, it remains only for us to 
inquire, whether that of the petitioner is such, in our opinion, that he has, either 
by the law of nations, the stipulations of any treaty, the laws, usages and customs 
of Spain, or the province in which the land is situated, the Acts of Congress or pro- 
ceedings under them, or a treaty, acquired a right which would have been valid, if 
the territory had remained under the dominion and in possession of Spain." 
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Such would seem to be the doctrine acted upon by the United 
States. In the treaty of Guadalupe Hidalgo between Mexico and the 
United States in 1848, the United States Government struck out 
Article 10 as proposed by the commissioners. "That article," says 
Mr. Justice Brewer in Cessna v. United States, 169 U. S. 165 at 186, 
"not only contemplated binding this government to respect all grants 
which would have been recognized as valid by the Government of 
Mexico if no cession had been made, but also proposed to give to gran- 
tees who had failed to perform the conditions of their grants, and 
whose failure to perform might be deemed to have avoided the grants, 
further time to perform the conditions. By the rejection of this article 
this government distinctly declared that it did not propose to recog- 
nize any grants which were nbt at the time of the treaty of cession 
recognized by the Mexican Government as valid or any whose con- 
ditions, either precedent or subsequent, had not been fully performed." 
"In this respect," the court adds, "the action taken was in harmony 
with the general rule of international law." 21 

The principles governing grants on condition are illustrated by 
numerous United States decisions, particularly those affecting land 
granted in Florida by the Spanish Government before 1819. In United 
States v. Kingsley, 12 Pet. 476, a grant in 1816, on condition that the 
grantee build a mill on the land granted within six months, was refused 
recognition by the United States Supreme Court in 1838 on the ground 
that the express condition was never performed. This was followed 

21 An example of a treaty expressly allowing the fulfillment of unperformed 
conditions after cession is the treaty of 1819 between Spain and the United States 
whereby the former ceded to the latter the territories of East and West Florida. 
Art. VIII of that treaty says: 

"All the grants of land made before the 24th of January, 1818, by His Catholic 
Majesty, or by his lawful authorities, in the said territories ceded by His Majesty 
to the United States, shall be ratified and confirmed to the persons in possession of 
the lands, to the same extent that the same grants would be valid if the territories 
had remained under the dominion of His Catholic Majesty. But the owners in 
possession of such lands, who, by reason of the recent circumstances of the Spanish 
nation, and the revolutions in Europe, have been prevented from fulfilling all the 
conditions of their grants, shall complete them within the terms limited in the 
same, respectively, from the date of this treaty; in default of which the said grants 
shall be null and void." 
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by a number of similar "mill grant" cases. In United States v. Wig- 
gins, 14 Pet. 334, a grant which contained no express condition was 
refused confirmation by the United States Supreme Court because 
of the nonperformance of a condition (improvement and settlement) 
implied in the grant under the general regulations covering land grants 
laid down by the Spanish governor. On the other hand, where the 
compliance with the condition amounts to nothing more than a mere 
formality, the courts will frequently allow the performance of the con- 
dition after cession. 22 

The United States Supreme Court has gone so far as to suggest 
that even where the claimant under a conditional grant has failed to 
perform the conditions contained in the grant, the receiving state 
should confirm his title if the reason for nonperformance is due to the 
acts of the ceding or receiving state itself. In the case of United 
States v. Arredondo, 6 Pet. 291, the grant was made upon condition 
that the grantees should settle and improve the land in three years, 
upon the failure to perform which the grant should become void, 
and upon the further condition that they should settle upon it 200 
Spanish families; no time was fixed for the performance of the 
latter condition. The first condition was duly performed within 
the time set; the second was never performed. Yet the court con- 
firmed title in the grantees, holding that performance of the second 
condition was excused, because it was rendered probably impossible 

22 In United States v. Clarke, 19 Pet. 167, the court confirmed a Spanish grant 
where the survey, which was necessary in order to confirm the Spanish title, had 
not been made until after the time of cession, the court affirming that " a concession 
on condition becomes absolute when the condition is performed." This case, 
however, should be read in the light of Article VIII of the treaty of 1819 between 
Spain and the United States (quoted in the preceding note). See to the same 
effect United States v. Hanson, 16 Pet. 194, where the court allowed the claimant 
to have a public survey of his land made after the cession, where the grant was 
specific and definite, and contained no conditions which had not been performed. 

One must be careful to distinguish this group of cases, where a perfectly definite 
tract of land has been granted, but the public surveyor has not yet fixed the boundary 
marks at the time of the cession, from the group of cases, to be next considered, 
where the grant conveys a specific number of acres or quantity of land without 
defining or fixing the position of the land, and at the time of cession the land has 
not yet been selected or surveyed. 
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by the acts of the grantor, the Spanish Government; and certainly 
immaterial to the United States. 23 

V. INDEFINITE GRANTS 

The third group of land grant cases comprises those of indefinite 
grants and grants of a specified number of acres which were never 
located nor surveyed before cession. The fact that the lands have 
never been located rather than the fact that they have never been 
surveyed is the significant feature of these cases. Unlocated grants 
give the claimants no rights under the succeeding government. In 
O'Hara v. United States, 15 Pet. 274, the court refused to recognize 
any rights on the part of the claimant on the ground that the original 
grant, being indefinite in respect to the location and the extent of the 
grant, was therefore void on account of uncertainty. So in United 
States v. Miranda, 16 Pet. 153, where no order of survey had been 
made to identify the claimant's tract, and "nothing was done to with- 
draw the land from the general mass of property, or to show what it 
was, which was to be withdrawn," the court refused the plaintiff's 
claim, holding that the original grant was too indefinite to locate the 

23 On p. 744 the court says: " The condition of settling 200 families on the land 
has not been complied with in fact; the question is, has it been complied with in 
law, or has such matter been presented to the court as dispenses with the performance, 
and divests the grant of that condition? It is an acknowledged rule of law, that if 
a grant be made on a condition subsequent, and its performance become impossible 
by the act of the grantor, the grant becomes single. We are not prepared to say 
that the condition of settling 200 Spanish families in an American territory has 
been, or is, possible; the condition was not unreasonable or unjust, at the time it 
was imposed; its performance would probably have been deemed a very fair and 
adequate consideration for the grant, had Florida remained a Spanish province. 
But to exact its performance, after its cession to the United States, would be demand- 
ing the ' summum jus ' indeed, and enforcing a forfeiture on principles which, if not 
forbidden by the common law, would be utterly inconsistent with its spirit. If 
the case required it, we might feel ourselves, at all events, justified, if not compelled, 
to declare, that the performance of this condition had become impossible, by the 
act of the grantors — the transfer of the territory, the change of government, 
manners, habits, customs, laws, religion, and all the social and political relations of 
society and of life. . . . Our decree must be in conformity with the principles of 
justice, which would, in such a case as this, not only forbid a decree of forfeiture, 
but impel us to give a final decree in favor of the title conferred by the grant." 
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lands with certainty. "Identity is essential for the latter (i.e., owner- 
ship)," says the court at p. 159, "and has uniformly been, . . . when 
it has confirmed Florida grants inchoate or complete." 24 In Dent 
v. Emmeger, 14 Wall. 308, where the claim of the plaintiff in error was 
"totally undefined and uncertain as regards its outboundaries," the 
court refused to recognize the claim because of its unenforceability 
under the Spanish law, the court holding: 

Inchoate rights such as those of Cerre were of imperfect obligation 
and affected only the conscience of the new sovereign. They were not 
of such a nature (until that sovereign gave them a vitality and efficacy 
which they did not before possess) that a court of law or equity could 
recognize or enforce them. 

VI. VOID GRANTS 

The last type of land grant cases seems clear. 

Where the original grant was void for lack of authority in the 
grantor or lack of ownership in the lands which the grant purported 
to convey, or for any other reason, the succeeding government will 
refuse to recognize any rights on the part of the claimants. In United 
States v. Reynes, 9 How. 127, the United States refused to recognize 
the validity of a grant in Louisiana made by Spain after Spain's ces- 
sion of Louisiana to France, and before France's cession of the terri- 
tory to the United States. In United States v. Sutler, 21 How. 170, 
the United States refused to recognize the validity of a grant of land 
in California made in 1845, before the Treaty of Guadalupe Hidalgo, 

24 The general doctrine of the courts in regard to these indefinite land grants is 
summed up in United States v. Miranda, 16 Pet. 153, at p. 160 as follows: "Indeed, 
the settled doctrine of this court, in respect to these Florida grants, is, that grants 
for lands embracing a wide extent of country, or within a large area of natural or 
artificial boundaries, and which granted lands were not surveyed before the 24th of 
January 1818, and which are without such designations as will give a place of begin- 
ning for a survey, are not lands withdrawn from the mass of vacant lands ceded to 
the United States in the Floridas; and are void, as well on that account, as for 
being so uncertain that locality can not be given to them." Cases to the same 
effect are United States v. Smith, 10 Pet. 324; United States v. Forbes, 15 Pet. 172; 
Buyck v. United States, 15 Pet. 214; United States v. Delespine, 15 Pet. 318; Dau- 
terive v. United States, 101 U. S. 700; Ainsa v. United States, 161 U. S. 208; Muse 
v. Arlington Hotel Co., 68 Fed. 648. 
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by Micheltorena, who had been driven by a revolt from his capital, 
was not in the peaceful exercise of his official authority, and was shortly 
after compelled to abdicate. In United States v. Rose, 23 How. 262, 
the same facts are again reviewed, and the former decision confirmed. 
In More v. Steinbach, 127 U. S. 70, the claimant was denied recogni- 
tion by the United States of his claim for lands in California because 
the Mexican alcalde who purported to perfect his title by giving him 
"judicial possession" acted without lawful authority. 25 An interest- 
ing case involving the Georgia-Florida controversy is presented by 
Coffee v. Groover, 123 U. S. 1. Here, a grant made by the State of 
Georgia to land which was situated in a territory claimed by both 
Georgia and Florida, but which was later determined to belong to 
Florida, conflicted with a grant to the same land made by the State 
of Florida. The court held that "where a disputed boundary between 
two states is adjusted and settled, grants previously made by either 
state, of lands claimed by it, and over which it exercised political juris- 
diction, but which, on the adjustment of the boundary, are found to 

25 It should be remembered, however, that grants made by officers of the ceding 
state, even after cession, may be valid, if the receiving state authorized or later 
ratified such action. In Ely's Adms. v. United States, 171 U. S. 220, at pp. 231, 
232, the United States Supreme Court says: 

"it is doubtless true that a change of sovereignty implies a revocation of the 
authority vested by the prior sovereign in local officers to dispose of the public 
lands. And yet we think that rule is not controlling in this case, for the new sover- 
eign made an order continuing the functions of the local officers, and one of those 
local officers making a sale in accordance with the provisions of the prior laws caused 
the money received therefrom to be paid into the treasury of the new sovereign, 
and that sovereign never returned the money thus received nor challenged the 
validity of the sale thus made. This is not a case in which the local officers attempted 
to dispose of public lands in satisfaction of obligations created by the former sover- 
eign but one in which a sale was made for money, and that money passed into the 
treasury of the new sovereign. 

"It would seem not unwarranted and unreasonable to refer to the familiar 
rule that where an agent, even without express authority, makes a sale of the property 
of his principal, and the latter with full knowledge receives the money paid on 
account thereof, his retention of the purchase price is equivalent to a ratification of 
the sale. We do not mean, however, to state this as a general proposition controlling 
all municipal and governmental transactions, but as only one of the circumstances 
tending to strengthen the conclusion that these acts of the intendant were not mere 
usurpations of authority, but were in the discharge of duties and the exercise of 
powers conceded to belong to his office." 
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be within the territory of the other state, are void, unless confirmed 
by the latter state; and such confirmation can not affect the titles of 
the same lands previously granted by the latter state itself." Numer- 
ous cases of a similar nature, which it seems hardly necessary to cite, 
may be found in the books, all deciding that the receiving state is under 
no obligation to recognize grants made by the ceding state which were 
void at their inception. 

Perhaps the most interesting group of these cases are grants made 
flagrante hello. Where the whole or a portion of a state declares its 
independence, grants made within that state during the ensuing war 
of independence by the sovereign state which fails will be considered 
by the other as void. In Harcourt v. Gaillard, 12 Wheaton 523, the 
United States Supreme Court refused to regard as valid a grant to 
American land made by the British governor of Florida after the decla- 
ration of American independence. In much quoted language the court 
there lays it down that "War is a suit prosecuted by the sword: and 
where the question to be decided is one of original claim to territory, 
grants of soil made flagrante hello by the party that fails, can only 
derive validity from treaty stipulations." The rule of Harcourt v. 
Gaillard, however, is only applicable in a war in which two states are 
disputing the title to a given territory, and each claiming it legally as 
its own. "Where the title of the sovereign in possession is admitted, 
and the war is waged to compel him to cede his title or relinquish it, 
the rule is different, and such sovereign may convey his property dur- 
ing the war so long as he prevents his adversary from securing posses- 
sion thereof, and the conveyance is made in good faith and not for 
the purpose of preventing his adversary from securing said property." 26 

2 » In the Treaty of Peace of 1783 Great Britain did not grant to the United 
States its independence, but recognized as valid the Declaration of Independence of 
1776, and the consequent sovereignty of the American States as dating from that 
event. A situation such as this has a very different effect upon the validity of land 
titles granted during the war from cases where by the treaty of peace the ceding 
state grants or cedes the territory in question to the receiving state. A case of the 
latter kind occurred in 1898, when Spain by the definitive treaty of peace with the 
United States ceded to the latter the Philippine Islands. Here, although Spain 
failed to win the war, up to the time of the signing of the peace treaty grants of 
land in the Philippine Islands made by the proper Spanish authorities where no 
fraud appeared, would be prima facie valid, and those made by the United States 
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VII. CONCLUSION 

It will be evident from the foregoing discussion that the courts of 
the United States have worked out a fairly consistent body of law 
concerning the effect of change of sovereignty upon the private owner- 
ship of land. There can be no question that United States courts will 
not allow a mere cession of territory to the United States to injure or 
abrogate vested rights of land ownership, legal or equitable, held by 
individuals at the time of cession. It is equally clear that United 
States courts will feel free to disregard mere expectant rights which 
could not have been enforced as of right in the courts of the ceding 
state. Grants which were unenforceable before cession either because 
of unperformed conditions, or because of the indefiniteness of the 
grant, or because of the want of power in the granting officer or imper- 
fection in the grant itself, will clearly not be upheld by United States 
courts. 

This body of law seems so reasonable and so equitable that it is 
gratifying to note that the principles upon which it is founded are 
not confined to this side of the Atlantic. In England the courts have 
repeatedly quoted the Percheman case and approved the rule of law 
which it expresses. The rule is cited with approval by Calvo, and 
seems to be generally accepted as a correct rule of international law. 27 

occupying forces would be prima facie void. The military occupant is deemed to 
acquire only a "usufruct" in immovables owned by the invaded state, and should 
safeguard the capital and administer such property " in accordance with the rules 
of usufruct." See 1907 Hague Convention concerning the Laws and Customs of 
War on Land, Regulation No. 55. 

27 Calvo in his Droit International (5th ed.), Vol. 4, p. 399, sees. 2478, 2479 
says: "La conquete, nous l'avons deja demontr6, change les droits politiques des 
habitants du territoire et transfere au nouveau souverain la proprilte' du domaine 
public de son ceclant. 

'H n'en est pas de m&ne de la propri^te' privee, qui demeure incommutable 
entre les mains de ses legitimes possesseurs. ' Ce serait violer un usage qui a acquis 
force de lois entre les nations modernes,' dit le juge Marshall a propos de la transla- 
tion d'un pays d'une souverainete a une autre,' ce serait outrager ce sentiment de 
justice et de droit reconnu par tous les peuples civilises que d'eriger en regie generate 
la confiscation de la propriety privee et d'annuler les droits particuliers. Le sol 
voit se rompre et changer les liens qui l'unissaient a l'ancien souverain; mais les 
relations mutuelles des citoyens et leurs droits de propria subsistent intacts.' 

" Ce principe de droit international et de haute equite" a 6t6 sanctionne" par tous 
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In France it is similarly approved. 28 The German law is built upon 
the same general principle. 29 It is likewise found in the Italian 

les tribunaux qui ont ete appeles a en faire l'application. C'est qu'en effet la base 
en est essentiellement rationelle et logique. La conqulte definitive du territoire 
met fin a la situation cre^e par la guerre pour y substituer les relations de paix et 
de bonne harmonie; et dfe que l'administration militaire a acheve son rdle, l'autorite 
et le gouvernement civil reprennent le premier rang pour faire prevaloir de nouveau 
les regies du droit commun. Oil l'Etat puiserait-il done le pouvoir de confisquer la 
propria de ses nouveaux sujets, que le fait d'avoir ete des ennemis ne peut rendre 
mdefiniment punissables? Le conquerant n'a pas seulement le devoir strict de 
respecter les droits acquis; il est encore moralement tenu de chercher par tous les 
moyens en son pouvoir a en garantir le maintien et a en ameliorer ou a en faciliter 
l'exercice. 

"Le jurisconsulte americain Marshall, en traitant cette question sp^ciale, fait 
remarquer avec raison que par le mot proprUU priv6e il faut entendre une possession 
reposant sur un titre entoure' de toutes les garanties legales, completement valide; 
sanctionnant des droits acquis et des obligations ayant force de loi." 

28 Gidel, in his DesEffets de V annexion sur les concessions, page 90, says: "La 
jurisprudence americaine, qui a consacre' ce principe de 1'inviolabilite de la propriety 
privle dans une foule de decisions, s'est distinguee par la maniere particulierement 
large dont elle l'a entendu. 'Ce serait violer un usage qui a acquis force de loi 
entre les nations modernes,' dit le juge Marshall en des termes qui se trouvent 
reproduits dans tous les arrets ulterieurs de la Cour supr&ne des Etats-Unis relatif s 
a la matiere, "ce serait outrager ce sentiment de justice et d'equite 1 reconnu par 
tous les peuples civilises que d'eriger en rdgle generate la confiscation de la propriety 
priv^e et d'annuler les droits des particuliers. L'altegeance des sujets se trouve 
modifiee: leurs rapports avec leur ancien Souverain se trouvent rompus; mais les 
relations respectives des citoyens entre eux et leurs droits de propriete subsistent 
intacts.' Telle fut la doctrine appliquee sans interruption par la Cour supreme k 
propos des annexions de la Louisiane, de la Floride, de la Californie, du Texas, e'est- 
a-dire au moment du grand developpement territorial de la Republique americaine. 
. . . Les obligations derivant de la seule equite devaient 6tre protegees par le droit 
international autant que celles que derivaient de titres strictement legaux. . . . 
La Cour de cassation frangaise a, elle aussi, entendu dans un sens tres liberal l'applica- 
tion de ce principe de 1'inviolabilite de la propriety privee. Elle n'a pas sanctionn6 
seulement les droits de propriety naissant au profit de particuliers de contrats passes 
entre eux. Elle a formellement reconnu et protege les droits acquis par des individus 
sur le domaine public de l'Etat annexe. . . . Mais les alienations anterieures a 
l'annexion, que le Souverain avait le droit de consentir sous la loi alors en vigueur, 
doivent etre respectees aprds l'annexion. Et les tribunaux doivent respecter les 
droits acquis sur ce domaine par les particuliers avant l'annexion." See also an 
article by Pierre Descamps in 15 R. O. D. I. P., 385, where the above passages are 
cited and commented upon. 

29 The law of Germany is set forth by Huber in his excellent treatise on Staaten- 
succession: "1st es unbestritten dass die subjektiven Privatrechte, soweit sie wohler- 



CHANGE OF SOVEEEIGNTY AND PBIVATE OWNERSHIP OP LAND 497 

law. 30 It seems fair to assume, therefore, that the general principles 
underlying the decisions of the United States land cases are not of 
purely local extent, but are principles of international recognition and 
validity. 

Fbancis B. Satbe. 

worbene Rechte sind, von dem Wechsel der Staatsgewalt nicht betroffen werden" 
(p. 57). See also references there cited. 

30 See Fiore, Droit International (transl. by Antoine), p. 150, sec. 154: "L'fitat 
cessionnaire sera tenu de respecter les droits acquis par les particuliers relativement 
au territoire cecle' et aussi les droits acquis par les fonctionnaires publics en vertu de 
l'exercice de leurs fonctions sur le territoire e6de\ 

" Cette rlgle est applicable aux droits qui peuvent 6tre considered comme acquis 
d'apres les principes du droit commun, mais non aux expectatives, ni aux actes de 
jouissance bas& sur l'abus ou sur le consentement implicite de l'Etat ce'dant." 



